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CLAIM LETTER

Dear Sirs

Amicrest Holdings Plc -v- (1) Mr Richard Yorke-Starkey (2) Mr Wlodzimierz Lipien

1 On 28 June 2019 we sent claim letters to your clients on behalf of Mr Mark Jenkins in respect 

of a proposed derivative claim for breach of fiduciary duty (“the Derivative Claim”).

2 Your clients first instructed Debenhams Ottaway and then your firm in respect of the 

Derivative Claim.  Jaswal Johnston represented Amicrest.

3 Pre-action correspondence was exchanged, which we refer to in this letter (“the Pre-Action 

Correspondence”).  We also enclose copies of that correspondence for ease of reference.

4 Numerical references in bold in this letter are references to the attached paginated bundle.

5 On 19 June 2020 Amicrest’s shareholders resolved to remove your clients as directors of 

Amicrest [169 - 176].

6 Amicrest’s board has now:

6.1 Investigated the claims made by Mr Jenkins;

6.2 Considered the pre-action correspondence in respect of those claims;

6.3 With Mr Jenkins’s authority, considered the advice that Mr Jenkins has received 

(including from queen’s counsel) (in relation to which common interest privilege 

applies); and

6.4 resolved to pursue the claim against your clients directly, such that the Derivative 

Claim is no longer necessary.  

7 Amicrest has instructed this firm to pursue the claims directly.

8 This letter is a claim letter further to the Practice Direction on Pre-Action Conduct (“the 

Practice Direction”).



116660337-1

Clarke Willmott LLP 2
Authorised and regulated by the Solicitors Regulation Authority.

9 Your clients and your firm are fully aware of the previous allegations made in the Derivative 

Claim.  There can be no question that the objectives of the Practice Direction have been met

regarding those allegations.   

10 However, Mr Jenkins did not benefit from access to Amicrest’s records or from evidence from 

Mr Lee and Mr Elliott when he prepared his claim letters. Mr Lee and Mr Elliott have now 

provided evidence and further documents. 

11 A further claim letter is required as the claim against your clients now originates from Amicrest 

without the necessity of a derivative action. It is now also clear that your clients 

misrepresented events in their Pre-action Correspondence concerning the Derivative Claim.  

We enclose evidence that your clients knowingly did so.   

12 The purpose of this claim letter is to:

12.1 restate the claims, bearing in mind the Derivative Claim is no longer necessary; and

12.2 address the inaccurate statements your clients have made in the Pre-Action 

Correspondence with the benefit of documents and evidence from Mr Lee and Mr 

Elliott.

13 It is reasonable for your clients to respond to this letter by 1 September 2020 bearing in mind 

they have been aware of the claims for over a year.

14 Amicrest will issue proceedings if your clients do not respond to this letter in accordance with 

the Practice Direction.

Amicrest

15 Amicrest, formally known as Pathfinder Recovery II Plc, was incorporated on 13 July 1993.  

16 Its current board is as follows:

16.1 Gerard Lee

16.2 Enrique Elliott

16.3 Alok Verma

17 Amicrest is a residential development investment company, now delisted.

18 In or around 2001, your clients approached Mr Lee on behalf of several of Amicrest’s 

shareholders.  Those shareholders were not happy with Amicrest’s current board or its 

direction.  Your clients wanted Mr Lee to be appointed to Amicrest’s board owing to his

experience in such companies.

19 Mr Lee was appointed as a director of Amicrest on 6 June 2001, alongside Mr David Jarvis.  

Mr Lee and Mr Jarvis had known each other since around 1985 and had work on various 

projects together.  
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20 Mr Enrique Elliott was appointed as a director of Amicrest on 18 January 2002 on Mr Lee’s 

recommendation.  Mr Lee had known Mr Elliott for a long time and was a co-director with him 

at Kerrington Limited (“Kerrington”).

21 Amicrest appointed your clients as directors on 1 March 2002.  Mr Lee proposed and 

supported their appointment.

Background

22 We repeat paragraphs 9 – 23 of the claim letters dated 27 June 2019 setting out the various 

parties to this dispute [12 - 25].

23 The claim concerns the property known as Parkers Hotel Apartments at 109-113 Corporation 

Street in Manchester (“the Property”).  The Land Registry Title number for the Property is 

GM450818.

24 The Property is a Grade II listed former hotel.  The upper floors have been converted to

provide around 100 self-contained flats.  There is commercial accommodation on the ground 

floor.  

25 Euromanor Properties Limited (“Euromanor”) acquired the Property on 11 April 2007 for 

£7,550,000.  

26 Euromanor purchased the Property with the benefit of a loan from the Principality Building 

Society for c£6,030,308 and secured by a charge over the Property.  That was a loan to value 

of around 80% (“the Principality Facility”).

27 Mr Lee obtained the Principality Facility on Euromanor’s behalf owing to his relationship with 

the Principality.

28 The Principality Facility was split into two loans over 25 years.

29 The first loan, for roughly £3,000,000, was interest only for 25 years.

30 The second loan, also for roughly £3,000,000, was interest only for 5 years, after which 

payments became both for capital and interest. 

31 The interest was locked into an interest rate swap at around 8% for 5 years (“the Swap”).  

32 At the time Euromanor purchased the Property:

32.1 Euromanor was wholly owned by Hazelgrove Estates Limited (“Hazelgrove”); 

32.2 Hazelgrove was entirely owned by Kerrington;

32.3 Mr Lee was the largest single shareholder in Kerrington via his company Eldington 

Limited (“Eldington”) and a person of significant control (as it is now known).

33 The Property benefitted from planning permission to convert it into 98 apartments.  Such a 

development would require significant funds and expertise and Kerrington could not 

undertake it alone.
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34 Mr Lee discussed with your clients whether Amicrest should obtain an interest in Hazelgrove 

so that the Property could be developed as a joint venture between Kerrington and Amicrest.

35 Your clients agreed to this proposal.  In the Pre-Action Correspondence , neither Debenhams 

Ottaway nor your firm have suggested otherwise.

36 We are now aware of a letter from your client’s dated 30 May 2020 and published on the 

website www.amiexit.co.uk (“Amiexit”), in which your clients claim [156 - 159]:

“In 2006, in a transaction of which we were unaware until it appeared in Amicrest’s draft 

annual accounts for that financial year, Kerrington sold 27% of Hazelgrove to Amicrest for 

£1.5 million in cash.”

37 This is untrue.  Your clients were fully aware of this proposal and agreed to it.

38 Accordingly, in or around July 2007, Hazelgrove increased its authorised share capital to 

£2,000 and converted its authorised share capital from £1 ordinary shares to 100 ordinary 

shares of £0.01 each.

39 Hazelgrove then issued:

39.1 a further 99,900 shares to Kerrington (bringing its shareholding up to 100,000 

shares); and

39.2 36,333 shares to Amicrest in return for £1,550,000.

40 This meant that via Hazelgrove and then Euromanor:

40.1 Kerrington owned 73.3% of the Property; and

40.2 Amicrest owned 26.7% of the Property.

41 The financial and property markets crashed in 2008, with Northern Rock and several other 

major financial institutions being nationalised in February 2008.

42 This had a huge impact on the ability for companies to develop properties and/or service their 

borrowing. Kerrington and Amicrest could not proceed with the development of the Property 

as envisaged.  

43 The Property operated at a loss and the Swap was increasingly burdensome.  Euromanor 

struggled to service the Principality Facility and Kerrington was required to provide additional 

funding in order to avoid defaults.

44 In their letter of 29 July 2019, Debenhams Ottaway stated that around this time [29 - 135]:

“Mr Lee wished to divest Kerrington of its interest in Hazelgrove because of the investment 

needed and the ongoing support required, together with the need for considerable and full-

time skilled management which was not available to either Kerrington or Amicrest” (paragraph 

11)

http://www.amiexit.co.uk/
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45 Your clients have repeated this claim in their letter of 30 May 2020, published on Amiexit [156 

- 159]:

“Owing to the financial condition of Parkers Hotel in 2011, Kerrington was anxious to rid itself 

of the potential liability which its continued 73% interest in Hazelgrove represented. It was 

clear to us and to the other Directors of Amicrest that Amicrest neither could nor should 

acquire the balance of Hazelgrove because it had not the financial or professional resources 

to turn Parkers Hotel around and stand even a chance of recovering some of the value which 

had been eroded between 2006 and 2011.”

46 That claim does not make sense because:

46.1 Kerrington had no liability in respect of the Property caused by its interest in 

Hazelgrove. 

46.2 Kerrington and Amicrest specialise in the development and management of such 

properties.  Your clients were directors of Amicrest, which benefitted from their 

expertise.  

47 It is not credible to suggest that neither Amicrest nor Kerrington had the skilled management 

required to manage the Property.

48 The absurdity of this argument is glaring, bearing in mind that your clients themselves later

managed the Property via a separate company for their own benefit.  Putting aside that Mr 

Jarvis and Mr Elliott are both experts in property development and management, your clients 

also hold themselves out to be such experts and were directors of Amicrest at the time.  

Amicrest’s board had the experience required to manage the Property.

49 We now have evidence from Mr Lee, that was not available to Mr Jenkins in the Derivative 

Claim, which contradicts your clients’ claim that Kerrington wanted to “divest of its interest in 

Hazelgrove”.  

50 Kerrington did not necessarily want to divest itself of its shares in Hazelgrove.  Kerrington 

wanted to divest itself of its liability arising from a loan from Hazelgrove to Kerrington.

51 Kerrington owed around £3,530,660 to Hazelgrove, as recorded in its accounts for the year 

ended 31 March 2011 (“the Loan”).  The Loan was non-interest-bearing.

52 Your clients explain in their letter of 30 May 2020 that [156 - 159]:

“By 2011, Euromanor had some £6 million of bank borrowings secured against Parkers Hotel. 

The property had fallen into a deplorable state of disrepair, it was not being properly managed 

or let, the rental income was some £200,000 per annum below the level necessary to service 

the indebtedness, and Euromanor was at serious risk of breaching the loan-to-value 

covenants imposed by the lender and hence of being foreclosed upon. The open market price 

attainable at the time for Parkers Hotel in would have left a large deficit and would have 

resulted in Euromanor’s insolvency, leaving Hazelgrove only with the benefit of its £3.5 million 

loan to Mr. Lee’s company, Kerrington. Amicrest’s 27% share of this would thus have been 

worth approximately £950,000. Loss to Amicrest of more than £500,000.”
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53 Save that the Property was being managed and let in the best possible way bearing in mind 

the circumstances, your clients’ assessment is broadly correct, save for one important

omission.  

54 Hazelgrove also owed around £2,653,000 to Euromanor, as recorded in its accounts for the 

year ended 31 March 2011. This is significant. 

55 Kerrington was concerned by the combined effect of these loans and wanted to extinguish its 

liability under the Loan for the below reasons.

56 Euromanor was breaching its banking covenants with the Principality because the loan to 

value of the Principality Facility exceeded 80%.  The Principality Facility was, at that time, 

entirely interest only.  Debenhams Ottaway have disclosed a valuation of the Property from 

Jones Lang LaSalle that advised that in June 2012, the Property was valued at £6,250,000 

(without further work) [75 – 99].  The value of the Property in 2011 would, if anything, have 

been less.

57 If the Principality terminated the Principality Facility and demanded repayment by Euromanor, 

the Property would have needed to be sold in a distressed sale.  In order to pay its creditors, 

Euromanor would then have needed to call in the loan of £2,653,000 that Hazelgrove owed to 

it.  In turn, Hazelgrove would have needed to call in the Loan to Kerrington.

58 Amicrest’s interest in Hazelgrove would become worthless. The Property would be removed 

as an asset and the benefit of the Loan would pass straight to Euromanor to meet the 

Principality Facility.  

59 Mr Lee saw a potential resolution that could:

59.1 Extinguish Kerrington’s liability under the Loan;

59.2 Provide Amicrest with an opportunity to perfect its ownership of the Property; and

59.3 Allow a strong case to be made to the Principality for a renegotiation of the 

Principality Facility and mitigate against the risk that the Principality Facility would be 

called in.

60 Mr Lee considered that if Amicrest acquired Kerrington’s 73.3% interest in Hazelgrove for £1 

in return for Amicrest then causing Hazelgrove to cancel the Loan:

60.1 the Loan would be extinguished;

60.2 the Property’s value as an investment would increase (as its ownership would be 

complete); and

60.3 Amicrest had the skills and expertise to manage the Property to make it successful, 

not least owing to Messrs Lipien and Yorke-Starkey’s skills.  Amicrest could focus its 

skills and money on the Property for the benefit of its shareholders and nobody else.  

It could justify incurring more expenditure in the knowledge that its shareholders 

would be the sole beneficiaries.  In these circumstances the Principality was more 

likely to be amenable to a renegotiation of the Principality Facility.
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(“the Opportunity”)

61 At that time the value of Amicrest’s interest in the Loan was negligible given the then current 

circumstances.  The real cost of acquiring the Property (i.e. giving up a 27.7% interest in the 

non-interest-bearing Loan) was small, but the possible benefit was significant.  

62 Mr Lee believed that when presented with these facts, your clients would consider the

Opportunity a very attractive one for Amicrest and agree to it.  

63 Unfortunately, your clients misrepresent these facts in the Pre-Action Correspondence, 

claiming in Debenhams Ottaway’s letter of 29 July 2019 [29 – 135]:

“Mr Lee did not wish to sell the shares of Kerrington in Hazelgrove to Amicrest because a 

substantial debt was owed to Hazelgrove by Kerrington and repayable on demand….” 

(paragraph 13)

“Notwithstanding that Amicrest’s board was well aware of the potential opportunity to 

purchase Kerrington’s shares in Hazelgrove it was not a matter the board pursued” 

(paragraph 14)

“Put quite simply, Amicrest could not have taken advantage of the opportunity […] because 

Kerrington would not have sold the shares in Hazelgrove to Amicrest.” (paragraph 21)

64 On 11 October 2019, Debenhams Ottaway further claimed [141 – 147]:

“There was no “opportunity” for the purpose of section 175(2) for the simple reason that Mr 

Lee would never have offered the 73% shareholding in Hazelgrove to Amicrest” (paragraph 7)

65 This is untrue.  Kerrington and Mr Lee wanted to proceed with the Opportunity.  Amicrest will 

provide witness evidence from Mr Lee, signed by a statement of truth, that will confirm:

65.1 Kerrington was willing to proceed with the Opportunity; and

65.2 Mr Lee made the Opportunity known to your clients during an informal meeting of 

them as directors of Amicrest.

66 It is conspicuous that in the Pre-Action Correspondence, your clients ignored the proposed 

agreement contained in the Opportunity in respect of the cancellation of the Loan, claiming 

instead that (letter from Debenhams Ottaway dated 11 October 2019 [141 - 147]:

“Had Amicrest acquired the shares in Hazelgrove, Amicrest would have been able to procure 

that Hazelgrove called in the loan from Kerrington which Kerrington might not likely have been 

in a position to repay.  Mr Lee, as a director of a public company might have had to have 

taken action to call in the loan even though it was contrary to his interests in Kerrington.  It 

was accordingly not in Kerrington’s interest nor Mr Lee’s interest to sell its shares in 

Hazelgrove to Amicrest” (paragraph 13)

67 This is again wrong.  Under the Opportunity, Amicrest would have agreed to have caused 

Hazelgrove to waive the Loan in return for acquiring Kerrington’s shares in Hazelgrove for £1.  
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This is what your clients eventually caused Hazelgrove to do, save that Amicrest got nothing 

in return.  

68 The agreement to waive the Loan was an integral part of the Opportunity.  It renders hopeless 

your clients’ allegation that Mr Lee did not want Amicrest to acquire Kerrington’s shares in 

Hazelgrove because of the existence of the Loan. The existence of the Loan was what made 

the Opportunity possible.

69 While your clients ignored this in the Pre-Action Correspondence, they have referred to it in 

their letter on the Amiexit website date 30 May 2020, noting [156 - 159]:

“Part, however, of our agreement with Kerrington (which is not an agreement which we could, 

in our capacities as Directors of Amicrest, have allowed had Amicrest bought the remainder of 

Hazelgrove) was that, for an indefinite period, we would not seek to enforce against 

Kerrington the approximately £2.6 million of loan to which 73% of Hazelgrove entitled us.”

70 Your clients’ position seems to be that:

70.1 Amicrest’s directors would have breached their fiduciary duties to Amicrest had they 

agreed to waive the Loan in return for Amicrest acquiring Kerrington’s shares in 

Hazelgrove for £1; but

70.2 Your clients did not breach their fiduciary duties to Amicrest in causing Hazelgrove to 

waive the Loan (in relation to which Amicrest had a 26.7% interest) in return for your 

clients obtaining a 73.3% interest in Hazelgrove but for no tangible benefit to 

Amicrest.

71 The fallacy of this argument is clear.

72 Amicrest has now seen email correspondence from your clients in which your clients admit, 

contrary to their claims in the Pre-Action Correspondence, that the Opportunity was in fact

made by Kerrington to Amicrest (via Mr Lee) and the Opportunity was open to Amicrest to 

accept.

73 On 7 October 2019, Mr Lipien emailed Mr Elliott to say [6 - 7]:

“You and us already done this as the transaction from 2011 was rational and beneficial to 

Amicrest shareholders. Jenkins is spending shareholders money on silly accusation. We have 

confirmed that we thought about transaction “wearing Amicrest hat” and dismissed it as even 

not worthy board time in 2011. (our emphasis)

74 On 24 November 2019, Mr Yorke-Starkey emailed Mr Elliott to say [9 - 11]:

“It had clearly been determined by you and Gerry (the board of Kerrington) that Victor and I 

were to be taking control of Hazelgrove, ( for reasons laid out below the board of Amicrest 

having already determined that Amicrest could never be permitted to acquire the 73.35% 

shareholding in Hazelgrove) whilst Gerry would remain on the board primarily for the reason 

of providing Principality building society with “some confidence” in view of the fact that 

Hazelgrove was severely in breach of the banks lending covenant with respect to the £6m 

loan.----a matter which was worsening by the month-----see below.
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Nobody wished to see the bank foreclose on the loan leaving Amicrest at very serious loss.”

…

To say that we had board meetings over this is an understatement!------we did it to death----

almost daily. we were sick of it. God only knows what Clarke Willmott are going on about?---

did we have a board meeting? How many-----how often??????----Good God!

…

On Wednesday 1st June 2011, Victor and I held a board meeting of Hazelgrove in compliance 

with paragraph 9 of Hazelgrove’s Articles of Association setting out the terms of the 

transaction and stating that transfer of shares would not take place for 28 days from that date, 

thus effectively giving the Amicrest board a further 28 days to reconsider it’s (sic) decision not 

to acquire Hazelgrove.

On 29th June 2011, a full 28 days later, Victor and I convened a further board meeting of 

Hazelgrove to ratify Amicrest’s board decision not to acquire the shares and to advise Gerry 

and Rick that accordingly, the transaction is clear from our perspective to proceed.” (our 

emphasis)

75 Your clients’ evidence is confused, contradictory and self-serving.  On one hand, they allege 

there was no Opportunity at all.  On the other hand, they say that not only was Amicrest 

presented the Opportunity, but its board considered it and rejected it.  

76 None of your clients’ contradictory statements are correct and the only thing that holds these 

conflicting statements together is your clients’ overriding desire to avoid a claim against them 

which is based on both solid facts and law.

77 Mr Lee met with your clients in or around early 2011 to present the Opportunity.  

78 Mr Lee set out the Opportunity as summarised above.  He also suggested that if Amicrest 

agreed to the Opportunity, Kerrington would continue to assist Euromanor to service the 

Principality Facility until the Swap ended and lower interest rates were then applied.

79 Mr Yorke-Starkey said that there was ‘no way’ that he would agree to the Opportunity as a 

director of Amicrest.  He said that Amicrest’s shareholders would be enraged if Amicrest 

agreed for the Loan to be written off and pointed out that significant work was required to the

Property, including a new roof. 

80 Mr Yorke-Starkey suggested that if Amicrest’s directors proceeded in such manner they would 

be acting in breach of their duties to the company as directors.  He did not explain why.

81 Instead, your clients proposed that an alternative could be for them to take the Property ‘off 

Mr Lee’s hands’ under the same terms as the Opportunity, mutatis mutandis:

81.1 They would acquire Kerrington’s shares in Hazelgrove from £1; and

81.2 They would cause Hazelgrove to waive Kerrington’s liability under the Loan.
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82 They said that this would allow them to devote more time and attention to the Property for the 

benefit of everybody.

83 Mr Lee did not think this proposal was as beneficial to Amicrest as the Opportunity.  However, 

he was concerned that if he argued this, your clients may accuse him of breaching his duties 

to Amicrest.  They had already said they considered that agreeing to such a transaction would 

be such a breach.  Mr Lee did not want to cause friction between them during what was a 

very difficult period.  

84 Mr Lee felt that his personal interest in Kerrington meant that it was inappropriate for him to 

push matters further. Reluctantly, he agreed for Kerrington to offer the Opportunity to your 

clients on the same terms that Kerrington was prepared to offer Amicrest.

85 While your clients’ proposal was not perfect, Mr Lee was confident that, as directors of 

Amicrest, your clients would continue to owe Amicrest strict fiduciary duties to act in its 

interest at all times, and they would be fair in their dealing with the Property and would, when 

the market recovered, sell the Property so that Amicrest could realise its interest. He was 

confident that he would be able to renegotiate the Principality Facility in these circumstances.

86 On 1 April 2011, your clients were appointed directors of Hazelgrove and Euromanor in 

anticipation of their indirect acquisition of a 73.3% interest in the Property.  Mr Elliott resigned 

as a director of those companies on 28 April 2011.  Mr Elliott had been on the board of those 

companies to represent Kerrington’s interest in the Property, which was ending. Mr Lee 

remained a director of both Euromanor and Hazelgrove to represent Amicrest’s interest in the 

Property.

87 On 27 June 2011, Mr Lipien and Mr Yorke-Starkey incorporated Parkers Property 

Management Limited (“Parkers”) for the purpose of acquiring Kerrington’s shares in 

Hazelgrove.  Each of Mr Lipien and Mr Yorke-Starkey own 50% of Parkers. 

88 On 30 June 2011, Kerrington transferred its 73.3% share in Hazelgrove to Parkers so that via 

Hazelgrove and then Euromanor:

88.1 Parkers owned 73.3% of the Property; and

88.2 Amicrest owned 26.7% of the Property.

89 The loan from Hazelgrove to Kerrington was written off in Kerrington’s books.

90 As Amicrest’s secretary and the individual responsible for organising and minuting Amicrest’s 

board meetings, Mr Elliott will provide a witness statement, signed by a statement of truth,

confirming that Amicrest’s board has never approved your clients’ appropriation of the 

Opportunity for themselves or sanctioned their breach of the ‘no profit’ rule.  In any event, as 

explained below, your clients admit no such sanction was provided by Amicrest.

Director Duties

91 Directors owe fiduciary duties to their company.  These duties are now set out in the 

Companies Act 2006 (“the Act”).  In particular, whilst directors of Amicrest, your clients owed

the following duties to Amicrest:
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“170 Scope and nature of general duties

(1) The general duties specified in sections 171 to 177 are owed by a director of a 

company to the company.

[  ]

172 Duty to promote the success of the company

(1) A director of a company must act in the way he considers, in good faith, would be 

most likely to promote the success of the company for the benefit of its members as a 

whole, and in doing so have regard (amongst other matters) to—

(a) the likely consequences of any decision in the long term,

[       ]

(f) the need to act fairly as between members of the company.

[      ]

175 Duty to avoid conflicts of interest

(1) A director of a company must avoid a situation in which he has, or can have, a direct 

or indirect interest that conflicts, or possibly may conflict, with the interests of the 

company.

(2) This applies in particular to the exploitation of any property, information or opportunity 

(and it is immaterial whether the company could take advantage of the property, 

information or opportunity). (our emphasis)

[      ]

178 Civil consequences of breach of general duties

(1) The consequences of breach (or threatened breach) of sections 171 to 177 are the 

same as would apply if the corresponding common law rule or equitable principle 

applied.

(2) The duties in those sections (with the exception of section 174 (duty to exercise 

reasonable care, skill and diligence)) are, accordingly, enforceable in the same way 

as any other fiduciary duty owed to a company by its directors.”

(our emphasis)

The ‘no profit’ rule

92 In addition to their statutory duties, your clients owed fiduciary duties to Amicrest in common 

law.

93 As directors of Amicrest your clients were at all material times its agent and owed it undivided 

loyalty.  This meant that they were not entitled to pursue, for their benefit, a business 
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opportunity that they became aware of in their capacity as a directors of Amicrest without the 

authority of Amicrest and are liable to Amicrest for any profit they made from such an 

opportunity.  This is known and referred to in this letter as the ‘no profit’ rule.  We address this 

further below.

Breach of Duty

94 In breach of section 175 of the Act and the corresponding duty in common law, your clients 

exploited information and pursued the Opportunity that they became aware of via their 

position as directors of Amicrest.  In doing so they also breached their duty to promote the 

success of Amicrest by failing to act in a manner that was most likely to promote the success 

of Amicrest for the benefit of its members as a whole.

95 Your clients became aware of the Opportunity to acquire Kerrington’s shares in Hazelgrove 

when Mr Lee presented the Opportunity to them during an informal meeting of them as 

directors of Amicrest.

96 Your clients:

96.1 Dismissed the Opportunity “as even not worthy of board time in 2011” [6 -7], 

preventing Amicrest from properly considering it; and

96.2 Instead, pursued the Opportunity themselves for their own benefit via Parkers.

97 Your clients have advanced several contradictory defences in the Pre-Action Correspondence 

and internal correspondence with Amicrest’s other directors.

98 Your clients alternatively and conflictingly argue that:

98.1 no ‘opportunity’ existed because Kerrington would not and did not make the 

Opportunity available to Amicrest;

98.2 your clients did not become aware of the Opportunity as directors of Amicrest;

98.3 Amicrest considered but chose not to pursue the Opportunity; and

98.4 Amicrest has retrospectively authorised your clients’ breaches of fiduciary duty.

No Opportunity

99 Your clients’ position is inconsistent.

100 At paragraph 12 of Debenhams Ottaway’s letter of 29 July 2019, your clients claim [29 - 135]:

“the opportunity to potentially purchase Kerrington’s shares in Hazelgrove was known to the 

board of Amicrest”

101 At paragraph 14, they claim:

“Notwithstanding that Amicrest’s board was well aware of the potential opportunity to 

purchase the Kerrington shares in Hazelgrove it was not a matter that the board pursued”
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102 In support of this, Mr Lipien confirmed in an email to Mr Elliott on 7 October 2019 that [6 - 7]:

“We have confirmed that we thought about transaction “wearing Amicrest hat” and dismissed 

it as even not worthy board time in 2011.”

103 However, just four days later, on 11 October 2019, Debenhams Ottaway wrote in conflicting

terms to this firm to say [141 - 147]:

“there was no “opportunity” for the purpose of section 175(2)…” (paragraph 7)

“Our clients’ position is that Amicrest was aware of the fact that Kerrington was looking to sell 

its shareholding in Hazelgrove but that the opportunity to acquire Kerrington’s shareholding 

was not available to Amicrest” (paragraph 8)

“The opportunity simply did not exist – because Kerrington was not willing to sell its shares to 

Amicrest” (paragraph 9)

104 Changing position again, on 24 November 2019, Mr Yorke-Starkey wrote to Mr Elliott to say 

that Amicrest [9 - 11]:

“held a board meeting of Hazelgrove in compliance with paragraph 9 of Hazelgrove’s Articles 

of Association setting out the terms of the transaction and stating that transfer of shares would 

not take place for 28 days from that date, thus effectively giving the Amicrest board a further 

28 days to reconsider it’s (sic) decision not to acquire Hazelgrove.

On 29th June 2011, a full 28 days later, Victor and I convened a further board meeting of 

Hazelgrove to ratify Amicrest’s board decision not to acquire the shares and to advise Gerry 

and Rick that accordingly, the transaction is clear from our perspective to proceed.”

105 Finally, on 14 June 2020, your clients allege in a letter published on Amiexit that Mr Lee and 

Mr Elliott [162 - 165]:

“would clearly, as directors of Kerrington, have considered their option of passing Hazelgrove 

to Amicrest and, as directors of Amicrest, would have considered their option of accepting 

Hazelgrove. They chose not to allow Amicrest to have further involvement with Hazelgrove by 

withholding their consent.” (our emphasis)

106 Putting aside your clients’ continual change of position on whether there was an ‘opportunity’

or not, Mr Lee will provide witness evidence, verified by a statement of truth, that Kerrington 

was willing to sell its shares to Amicrest under the terms of the Opportunity.

107 In light of Mr Lee’s evidence and your clients’ emails to Mr Elliott, it is not credible to argue

that there was no ‘opportunity’ for the purpose of Section 175 of the Act. 

Your clients did not become aware of the ‘opportunity’ as directors of Amicrest

108 Debenhams Ottaway claim in their letter of 11 October 2019 that [141 - 147]:

“the “opportunity” to acquire shares in Hazelgrove was not an opportunity that came to our 

clients in their capacity as directors of Amicrest.”
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109 This contradicts your clients’ argument there was no opportunity. 

110 Mr Lee will provide witness evidence that he made the Opportunity available to Amicrest at an 

informal meeting with your clients in their capacity as directors of Amicrest.  

111 Mr Lipien has confirmed that they considered the Proposal “wearing [their] Amicrest hat”.  

112 It is therefore nonsensical to argue that they learned of the Opportunity in any capacity other 

than as directors of Amicrest.

Amicrest was aware of but chose not to pursue the Opportunity

113 First, it is trite law that:

“the statements of principle in the authorities about directors’ fiduciary duties makes it clear 

that any inquiry as to whether the company could, would or might have taken up the 

opportunity for itself is irrelevant…,”1(our emphasis)

114 The ‘no profit rule’ applies even where a fiduciary has acted in good faith in making a profit 

through a fiduciary position.  As we repeatedly explained in the Derivative Claim, the real 

question is whether or not the director has exploited for his own gain an opportunity which 

came to him (or came to be known to him) through his position as a director and which can be 

said to be sufficiently closely connected to the company’s affairs as to be considered an 

opportunity of the company.2

115 Nothing more needs to be said in respect of this alleged defence.

Retrospective approval

116 Your clients’ evidence on this issue is particularly concerning.  

117 In their letter of 29 July 2019, Debenhams Ottaway wrote [29 - 135]:

“We enclose copies of the Minutes of the Board of Amicrest held on 9 July 2019.  You will see 

that the Board of Amicrest resolved to take no action against our clients and have indeed 

ratified the acts of our client” (paragraph 25)

118 That statement is patently untrue, and your clients were aware it was untrue when they 

instructed Debenhams Ottaway to draft that letter.

119 The true position is as follows:

120 Shortly after we wrote to your client on 24 May 2019 [12 - 25], Mr Lipien invited Amicrest’s 

board to attend his home for an informal meeting. Mr Lee and Mr Elliott travelled to the 

meeting together.  They were met at the door by Mr Lipien, who invited them to his dining 

room, where Mr Yorke-Starkey was also present.

1 O’Donnell –v- Shanahan [2009] EWCA Civ 751 at [70], per Rimer LJ

2 Regal Hastings v Gulliver [1967] 2 AC 134, 144.
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121 Your clients proceeded to explain why they felt they had not done anything wrong.  Your 

clients were dismissive of the Derivative Claim and called it “nonsense”. Your clients 

explained that it “could all go away” if the board retrospectively authorised your clients’ 

actions.

122 Mr Elliott said he would not retrospectively approve your clients’ actions.  Your clients were 

angry with Mr Elliott.

123 On 9 July 2019, Amicrest’s board formally met to discuss the Derivative Claim and discuss Mr 

Jenkins’s request that Amicrest pursued the claim against your clients directly.

124 At the beginning of the meeting, your clients handed a document to Mr Elliott and Mr Lee that 

set out why they believed they had not breached their duty to Amicrest.  Please provide a 

copy of that document.

125 During the board meeting, the Derivative Claim was discussed in general terms. At the 

conclusion of the board meeting, no vote occurred and no resolutions were passed.

Afterwards, your clients asked Mr Elliott to draw up minutes of the meeting, which he did.

126 Mr Elliott’s intention was to abstain from any vote.  He prepared an initial draft of the minute 

that included an extract from the document that your clients had provided setting out their 

arguments.  He was asked to include this by your clients.  We enclose a copy of the draft 

minute at 27 - 28.  The draft minute recorded that:

“The letter was discussed at length and the Board came to the conclusion [GAL, WL and RYS 

voted in favour and EE abstained] that Amicrest Holdings Ltd would take no action against Mr 

Yorke-Starkey and Mr Lipien, who presented a document with the following reasons…”

127 Mr Elliott circulated the minute for approval [26].  Shortly after, he received a telephone call 

from Mr Lipien.  Mr Lipien told Mr Elliott that he could not abstain.  Mr Lipien wanted a 

unanimous decision not to pursue the claim.  Mr Lipien told Mr Elliott that it would give the 

wrong impression if Mr Elliott abstained.  

128 Mr Elliott responded to say that he did not want to vote because he did not understand the 

explanation that your clients had provided during the board meeting.

129 To change Mr Elliott’s mind, Mr Lipien sent an email to him 12:05 on 11 July 2019 [1 - 2].  

That email provided a commentary on the document your clients had provided during the 

board meeting in red text.

130 Mr Elliott responded to say [1]:

“As I explained on the phone, I am still very concerned that despite your explanation, the fact 

that the decision taken by you, Robert and Gerry in 2011 is being called into question by 

shareholders and now their lawyers, does raise concerns that your decision may not be 

considered as being correct if this matter does end up in Court.

I am also very concerned that that by being on the Board at that time and yet despite not 

being involved at all, I may be implicated if it is decided that this action was not correct. I hope 

that you understand my worries and trust that you will resolve this quickly.”
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131 Mr Yorke-Starkey also urged Mr Elliott not to abstain.

132 Following the meeting at Mr Lipien’s house and the pressure your clients were putting him 

under, Mr Elliott realised that your clients would not stop pressuring him until he prepared a 

minute they were happy with.  Accordingly, he prepared the board minute in vague terms, 

indicating that the board had resolved not to pursue the claim without indicating his own 

position [134 - 135].

133 The minute is not clear.  The penultimate paragraph is still a quote from the document Mr 

Lipien and Mr Yorke-Starkey produced and does not reflect the board’s consensus.  It is not 

part of the resolution passed by the board.

134 Both Mr Elliott and Mr Lee will provide witness evidence that the board did not retrospectively 

authorise your clients’ breach of duty at the meeting of 9 July 2019 or at all.  The only 

outcome of the board meeting was that Amicrest did not immediately proceed with a claim 

against your clients. That is the decision reflected in the minute and the decision that Mr Lee 

ratified when he signed the minute as chairman.  Amicrest has now resolved to pursue the 

claim.

135 It is clear from subsequent events that despite Debenhams Ottaway’s insistence on 29 July 

2019 that Amicrest’s board had resolved not to pursue the claim, your clients did not 

themselves believe this.

136 On 7 October 2019, some months after the board meeting, Mr Lipien sent an email at 10:49 to 

Mr Lee saying [8]:

“We can fix this very easily by having Dave Jarvis stating that if he had the information as in 

our minutes, together with us, he would had ratified the transaction of 2011.”

137 Mr Lipien also emailed Mr Elliott to say [8]:

“Please use your charm and convince Dave to confirm that if he had the information, as in our 

minutes in 2011, he would have confirmed the transaction.

Dave was willing to do it yesterday providing you approve as all of us already approved the 

transaction.”

138 Mr Elliott responded at 11:24 on 7 October 2019 [7]:

“have spoken to Dave Jarvis and he is not interested in getting involved at all. He is not well 

and expecting some fairly serious health test results tomorrow.

As I have told Robert and Gerry, I also do not want to get involved.”

139 Mr Lipien continued to put pressure on Mr Elliott in the following email chain [6]:

“I understand your reluctance, but be a friend and help us with this. It is within Dave power to 

stop this nonsense and company expenditure now.
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We are not asking Dave for anything more just to state the true fact that he would have 

approved the transaction, on the information provided to the Board by Gerry, Robert and by 

me or, if he had a reason, to tell us why he would not have approved.”

140 Mr Elliott continued to refuse to retrospectively ratify your clients’ and Mr Lipien continued to 

pressurise him to do so [4 and 3]:

“Any rational person would do it. You cannot refuse helping a friend if the friend is only asking 

you to tell the true and in the process you are fulfilling, as a Amicrest director, you fiduciary 

duties to Amicrest shareholders by not unnecessary spending their money.”

“I am talking to you as a friend. Please come with Gerry to my house as we are meeting at 

2:30 today to discuss. There is nothing wrong in directors reconfirming their position 

retrospectively on the basis of information provided now. We all have already done it but for 

the position of the company to be valid we need the quarrum which is minimum 2 directors not 

involved in the transaction. That is you and Dave.”

141 For completeness, we enclose a letter from Mr Jarvis confirming that he has never approved 

of your clients’ appropriation of the Opportunity [179].

142 It is obvious that your clients did not think Amicrest’s board had ratified their actions because 

they continued to press for it to do so.  Debenhams Ottaway’s claim that it had was false and 

your clients knew it was false when they instructed Debenhams Ottaway to make that claim.

143 Your clients have repeated this falsehood to Amicrest’s shareholders in an attempt to

convince them to remove Messrs Lee and Elliott from Amicrest’s board, writing on 30 May 

2020 [156 - 159]:

“Attached you will find a copy of an Amicrest Board minute dated 9th July 2019 (see 

attachment) showing that, at that date (which was when the Board first discussed Mr. Jenkins’ 

allegations against us), the Company’s Directors unanimously agreed that it was correct for 

Amicrest NOT to have acquired a further 73% of Hazelgrove in 2011.”

144 Your clients were directors of Amicrest when they misled Amicrest’s shareholders in this 

manner.

Damage to Amicrest

145 During the Derivative Claim, your clients refused to provide information to Mr Jenkins to assist 

him to quantify the value of the Opportunity which has been lost to Amicrest.  None of the 

information sought has been provided.

146 It is therefore only possible to make observations on the factors which are likely to be relevant 

for the purpose of calculating the damage to Amicrest.

147 The Property is comprised of a large number of units which are let for rental income.  We can 

see no evidence of this income in the accounts of any associated company at all. We require 

full details of any income.
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148 The Property is presumably subject to running costs and maintenance.  We can see no 

evidence at all of these in the accounts of any associated company. We require full details of 

expenses and maintenance costs.

149 It appears that Amicrest has contributed £565,309 to the running costs of the Property, 

whereas Parkers has contributed nothing.

150 Without proper further explanation, all of the lacunae set out above are of very significant 

concern to Amicrest.

Property value

151 The Property was acquired in April 2007 for £7,550,000.  It remains subject to the Principality 

Facility.  According to the most recent accounts, bank loans and overdrafts total around

£5,378,309.  

152 It is inconceivable that the Property has diminished in value since 2007.  To the contrary, 

properties in prime locations such as Corporation Street in Manchester have increased 

significantly since April 2007.  Your clients admit this.

153 Even on the basis of the 2007 price, there is around £2,170,000 equity in the Property.  The 

true figure is likely to be substantially higher.

154 We are concerned that the value of the Property does not appear in the Euromanor accounts 

or, if indeed it has been included within the ‘Stock’, that the value has been significantly 

supressed.  Please explain the reason for this.

The claim

155 In FHR European Ventures LLP & Others v Cedar Capital Partners LLC [2014] UKSC 45, the 

Supreme Court confirmed that: “the classic summary of the law [in relation to fiduciary duties 

is in] Bristol and West Building Society v Mothew [1998] Ch 1”.

156 In Mothew, 3 Mr Justice Millett said at paragraph 65:

“A fiduciary is someone who has undertaken to act for or on behalf of another in a particular 

matter in circumstances which give rise to a relationship of trust and confidence. The 

distinguishing obligation of a fiduciary is the obligation of loyalty. The principal is entitled to the 

single-minded loyalty of his fiduciary. This core liability has several facets. A fiduciary must act 

in good faith; he must not make a profit out of his trust; he must not place himself in a position 

where his duty and his interest may conflict; he may not act for his own benefit or the benefit 

of a third person without the informed consent of his principal.” (our emphasis)

157 In breach of the ‘no profit’ rule your clients exploited an opportunity which came to them (or 

came to be known to them) through their positions as directors (see Regal).

158 In doing so, they breached their statutory fiduciary duties to Amicrest (sections 172 and 175 of 

the Act) and breached their fiduciary duties in common law.

3 Bristol and West Building Society v Mothew [1998] Ch 1
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159 Your clients have alleged that they had Amicrest’s consent to do so (either at the time or 

retrospectively).  First, no such consent was provided and your clients have been unable to 

provide any evidence to the contrary.  Your clients admit no such consent has been provided 

in the correspondence referred to above and have sought retrospective consent to no avial.  

Second, more than simple ‘consent’ is required in any event.  Your clients must show they 

had the informed consent of Amicrest.

160 In FHR, the Supreme Court stated at paragraph 5:

“Because of the importance which equity attaches to fiduciary duties, such “informed consent” 

is only effective if it is given after “full disclosure”, to quote Sir George Jessel MR in Dunne v 

English (1874) LR 18 Eq 524”

161 Dunne v English (1874) LR 18 Eq 524 is still good law.  At paragraph 535, Jessel MR said:

“It is not enough to say that the directors were sufficiently informed to be put upon inquiry. 

They ought in such a case to have the fullest information given to them, and ought not to be 

driven to inquiry”

162 Your clients admit that Amicrest’s directors did not have the fullest information on their 

actions.  Indeed, they admit that Mr Jarvis had no information at all:

“We are not asking Dave for anything more that given the information he would have reached 

a similar decision for the benefit of Amicrest shareholders.”  (email from Mr Lipien to Mr Elliott 

at 13:21 on 7 October 2019 [3])

163 Mr Elliott will provide similar evidence that he had no information on your clients’ actions:

“Neither Dave nor I have any information about this matter and we will therefore not get 

involved. I have made this clear on a number of occasions to you, Robert and Gerry.” (email 

from Mr Elliott to Mr Lipien at 13:05 on 7 October 2019 [3].

164 Amicrest could not provide its informed consent to your clients’ actions because Mr Elliott and 

Mr Jarvis knew nothing about the transaction and, as Mr Lipien has said:

“for the position of the company to be valid we need the quarrum which is minimum 2 

directors not involved in the transaction.” (email from Mr Lipien to Mr Elliott at 13:21 on 7 

October 2019 [3])

165 Nothing short of a board resolution, approved by non-conflicted directors with full disclosure of 

the relevant facts, can constitute Amicrest’s informed consent. 

166 The damage to Amicrest is comprised of:

166.1 The loss of the opportunity to acquire the Hazelgrove shares;

166.2 Loss of any dividends that have been declared by Hazelgrove;

166.3 Money spent in the upkeep, maintenance and management of the Property and/or 

Hazelgrove and/or Euromanor that exceed 27% of the total cost; and
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166.4 Loss of the benefit of being the 100% owner of Hazelgrove.

167 Your clients have been unjustly enriched by their breach of fiduciary duty to the extent of: 

167.1 Any income that they have received whether directly or indirectly from the Property 

and or Euromanor and/or Hazelgrove; and

167.2 The value of the shares in Hazelgrove to the extent of their 50% ownership of 

Parkers.  

168 Amicrest will seek the following remedies from the court:

168.1 That Parkers’ interest in the Property is transferred to Amicrest;

168.2 That your clients account to Amicrest for any profit that they or Parkers have made 

consequential to their breach of fiduciary duty; 

168.3 Damages to compensate for sums spent by Amicrest on the upkeep, maintenance 

and management of the Property and/or Hazelgrove and/or Euromanor that exceed 

27% of the total cost;

168.4 Interest;

168.5 An order that your clients pay Amicrest’s costs of any proceedings; and

168.6 Any further or other relief that the court deems appropriate.

169 Amicrest reserves the right to claim damages or equitable compensation in place of or in 

addition to an account of profit.  

170 Amicrest is unable to quantify the claim for damages and/or an account of profits because 

your clients have declined to provide the information that has previously been requested 

during the Derivative Claim.

171 We will provide better particulars of the quantum of the claim during proceedings once that 

information has been provided in disclosure.

Interest

172 Amicrest will also claim interest on any account of profit or damages ordered further to 

Section 35A of the Senior courts Act 1981.  Bearing in mind this claim is a claim for breach of 

fiduciary duty, the rate of interest ordered will be in the region of 8%.

Request for disclosure and information

173 We repeat the request for information contained at paragraph 90 of the claim letters [12 - 25].

174 Additionally, please also provide the following documents referred to in Mr Yorke-Starkey’s 

email to Mr Elliott timed at 22:01 on 24 November 2019 [9 - 11]:

174.1 the minutes of the daily board meetings Mr Yorke-Starkey refers to;
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174.2 the email correspondence Mr Yorke-Starkey refers to with his accountant, Mr Lee and 

“amongst all of us”; and

174.3 the Hazelgrove board minutes mentioned above, which evidence “Amicrest’s board 

decision not to acquire the shares”

175 Finally, your clients are no longer directors of Amicrest.  Your clients should, with your 

response to this letter, return all copies of documents belonging to Amicrest and containing 

Amicrest’s confidential information and intellectual property, including in relation to Amicrest’s 

website.  Your response should confirm that your clients no longer hold any documents or 

information belonging to Amicrest.

176 Specifically, your clients must return access to the Amicrest website, including all documents, 

passwords and data in relation to it.

177 We confirm that to the extent that these documents are relevant to this claim, they will be 

preserved.

Response

178 You must respond to this letter within a reasonable period of time.  In the circumstances, a 

period of 14 days, until 1 September 2020, is a reasonable period for you to respond.

Next steps and sanctions for failing to respond

179 If you do not respond to this letter by 1 September 2020, we are instructed to commence 

court proceedings.  Our client is not willing to delay matters any further.

180 The court may impose costs sanctions against your clients if they fail to comply with the 

Practice Direction.

Alternative Dispute Resolution (“ADR”)

181 We refer to our letter of 27 July 2020 inviting your clients to mediate.  You have not 

responded to that letter, so we proceed on the basis that your clients are refusing to mediate.  

182 Our client’s offer of mediation remains on the table.  We will draw this correspondence to the 

court when it determines the issue of costs.

183 Our client will consider any other form of ADR your clients propose.

Conclusion

184 Mr Lee presented the Opportunity to your clients in their capacity as directors of Amicrest.  

Your clients wrongfully dismissed it as not worthy of board time and, instead, pursued it 

themselves in breach of fiduciary duty and the ‘no profit’ rule.

185 We have now seen the correspondence between your client and Amicrest’s other directors in 

relation to the Derivative Claim, including emails from Mr Lipien and Mr Yorke-Starkey, that 
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evidence the pressure they exerted on Mr Elliott and Mr Jarvis to provide evidence that 

neither of them believed true – i.e. that Amicrest’s board had authorised your client’s breach 

of fiduciary duty or, at the very least, would have done had it had been asked.

186 Not only do these emails show that your clients were aware that Amicrest had not approved 

their breach of the ‘no profit’ rule, they show that they knew that they were conflicted when 

they entered into the transaction (see Mr Lipien’s email to Mr Elliott at 13:21 on 7 October 

2019 and the reference to “Quarrum”). [3]

187 Putting aside the gaping holes this correspondence causes to your clients’ defence, which this 

letter and enclosures expose, the email correspondence we have seen shows that your 

clients did not disclosure relevant document further to the Practice Direction during the 

Derivative Claim, which they were required to do.

188 It is unhelpful that your clients have not only advanced a plethora of defences without 

disclosing documents to support those defences. They have also advanced those defences 

despite the existence of documents which plainly contradict them, many of which have been 

drafted by your own clients or their previous lawyers. This has already wasted significant 

amounts of time and costs.  

189 Your client’s position on liability cannot be credibly maintained in light of the evidence 

enclosed with this letter and the witness evidence Mr Elliott and Mr Lee will provide during the 

course of any future legal proceedings.

190 To avoid wasting further time and cost going forward, your clients should agree to mediation 

at this stage so the proceedings can be avoided.

Yours faithfully

Clarke Willmott LLP
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